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Why this CLE?

Jurisdiction will increase in the Justice Courts to $20,000 on Sept. 1, 2020

with an expected increase in Negligence & Auto Accident cases.
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▪ Learn about the elements of Negligence & Auto Accident cases;

▪ Gain confidence in identifying issues which may arise in Negligence & Auto 
Accident cases;

▪ Become more familiar with relevant procedures, doctrines, sources of law;

▪ Gain knowledge of availability of Quick Reference Trial Handbook;

▪ Increased confidence in your abilities regarding a Bench or a Jury Trial. 

▪ (Note: This is NOT a Jury Trial Seminar, assume for all purposes jury is in place).
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Texas Rules of Civil Procedure 
Specific to Justice Courts 

500.3 Applic. of Other Rules
Gen. do not apply (exceptions)

503.4 Pretrial Conference

(District & County Courts - Rule 166)
Pre-trial Conference

500.4  Representation in Justice 
Court Cases  

500.6 Judge to Develop the 
Case

500.7 Exclusion of  Witnesses

Local Justice Court Rules?
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What will be covered-

Rules  &  Caselaw

Negligence

Ordinary Care

Proximate Cause

Joint & Several Liability  

Responsible 3rd Party

Intervenor

Counter-Claims,  Cross-Claims,   3rd 

Party Claims 

Motions in Limine

Voir Dire

Diminished Value

Loss of Use

Information that can/should be given to Jury 
TRCP 504.3, etc.
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More that will be covered in this 
PowerPoint-

Seriousness of collision as it correlates or 
not to the extent of damages 

Respondent Superior Doctrine

Proportionate Responsibility and 
Amount of Liability CPRC 33.001;  
burden-shifting examples

Stowers Doctrine what is it
Subrogation, suits by an Insured against 
their own insurance company vs. suits 
against the other driver’s insurance carrier 

and not the insured  (Direct Action- what 
& why it exists)

“Paid and Incurred”  Escabedo case

Insurance Policies key provisions-
Liability, UM/UIM, Collison, Comp, PIP, 
Rental, Umbrella

Affidavits / Expert Witnesses;  

Attorney Fees, when are they permitted
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Resources referred to:

▪Texas Rules of Civil Procedure

▪Texas Rules of Evidence

▪Texas Civil Practices & Remedies Code

▪ “PJC”  Pattern Jury Charge  (just for definitions)

▪Quick Reference Trial Handbook  (TX Justice Ct Training Center, Austin)
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“NEGLIGENCE” means failure to use ordinary care, that is, failing to do that which 
a person of ordinary prudence would have done under the same or similar 
circumstances or doing that which a person of ordinary prudence would not have 
done under the same or similar circumstances.  

Elements of Negligence  (must prove all 4 or P loses!)

1. Duty   ✔️

2.  Breach of Duty  ✔️

3.  Proximate Causation  ✔️

4.  Damages  ✔️
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I must obey traffic laws              (Duty)  +
I drive thru a red light                 (Breach of Duty)  +
I collide with a van full of nuns  (Proximate Causation)  +
They are injured                          (Damages)  =  “Negligence”
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I must obey traffic laws              (Duty)  +
I drive thru a red light                 (Breach of Duty)  +
I DO NOT collide                       (NO Proximate Causation!)
They are NOT injured                  (NO Damages!)  

So, NO
“Negligence”

(Although, I may
get a Ticket!)
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“ORDINARY CARE” means that degree of care that 

would be used by a person of ordinary prudence under the 

same or similar circumstances.

Example: Obeying Traffic Laws While Driving
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“PROXIMATE CAUSE”

Means that cause which, in a natural and continuous sequence, 
produces an event, and without which cause such event would 
not have occurred.  In order to be a proximate cause, the act or 
omission complained of must be such that a person using 
ordinary care would have foreseen that the event, or some 
similar event, might reasonably result therefrom. There may be 
more than one proximate cause of an event.
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Examples   “PROXIMATE CAUSE”
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“PREPONDERANCE OF THE EVIDENCE” means the greater 

weight and degree of credible testimony or evidence introduced 

before a judge and admitted in the case.

This is the Burden of Proof in a civil negligence case.

(Not to be confused with “Beyond a Reasonable Doubt” BOP in a Criminal case.)
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“Proportionate Responsibility & Amount of Liability”
(Texas Civil Practices & Remedies Code 33.001)

“In an action to which this chapter applies, a claimant may not 

recover damages if his percentage of responsibility is greater 

than 50 percent.”
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“Proportionate Responsibility” cont.

Example- If in Texas the Plaintiff is 51% or more responsible

for the incident, the Plaintiff receives nothing.
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“Proportionate Responsibility” Example:  Damages = $10,000

If in Texas the Plaintiff is 50% responsible for the incident, the 

Plaintiff receives $10,000 - $5,000  OR  $5,000 in damages.
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Compensatory Damages are divided into Actual damages or General damages

Actual damages refers to economic damages to reimburse an injured plaintiff for Medical Expenses, Lost 

Wages/Income, Vehicle Damage “Fair Market Value” (often handled separately by Insurance Companies), Rental Car 
expenses,

General damages refers to non-economic damages; Mental Anguish, Pain and Suffering, Loss of Consortium 

(services of a Wife or Husband), Lost Quality of Life / Opportunity, etc.

There can be past and future elements of these damages (if they can be proven.)

Plaintiffs /Attorneys will often be asking for these damages (or more) to reimburse a Plaintiff and make them “whole 
again” (they will not always be available in every type of case!).
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A word about- Intentional; and Strict Liability wrongs (a specific law is 
violated).  Intentionally causing injury is likely a criminal offense as well. 
Intentional is not typically Negligent.

Gross Negligence means showing by “clear and convincing evidence” and all 
jurors must agree-

When viewed objectively from the standpoint of the actor at the time of its 
occurrence the act or omission involved an extreme degree of risk, considering the 
probability and magnitude of the potential harm to others; and

The actor had actual, subjective awareness of the risk involved, but nevertheless 
proceeded with conscious indifference to the rights, safety, or welfare of others.
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Texas allows “Exemplary” Damages including  Punitive Damages to be 
awarded in auto accident lawsuits provided certain requirements are met. Most 
important is Plaintiff can establish Defendant acted with Gross Negligence. 

(30+ yrs Texas has made these more difficult to get.  Ch. 41.001 Texas Civil Practices & Remedies Code)

Examples: Drunk Driver, Street Racing, etc. (Must have actual damages to also have Punitive Damages.)

REMEMBER- JURISDICTIONAL LIMITS OF JUSTICE COURT $20,000
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Punitive Damages cont…
An “extreme degree of risk” - the objective component -

“is not a remote possibility of injury or even a high 
probability of minor harm, but rather the likelihood of serious 
injury to the plaintiff.”

The harm to be anticipated must be extraordinary, such as 
“death, grievous physical injury, or financial ruin.”

So, although they may be often ask for in Justice Court, they rarely 
will  meet such a very high standard.
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Counter-Claim is a claim brought by a party who has been sued against the party 
who filed the lawsuit. For example, a defendant suing a plaintiff.   Rule 500.2

Cross-Claim is a claim brought by one party against another party on the same 
side of a lawsuit. For example, if a plaintiff sues two defendants, the defendants 
can seek relief against each other by means of a Cross-claim.  Rule 500.2

Third Party Claim is a claim brought by a party being sued against someone who 
is not yet a party to the case. 

Intervenor joins a lawsuit already in progress.     Intervenor must have “standing” 
(Example, relative with significant contact with child injured in an auto accident); 
licensed agencies; statutes can provide for Intervention. 
“Standing” is provable by a Preponderance of the Evidence.
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Why Cross Claims?

Claims made between parties in the lawsuit.

Made for purposes of contribution or indemnification.

“I don’t owe you anything, but HE does!”

“If I’m paying, then HE is paying too, because it’s also HIS fault!”
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“Voir Dire” (Time limited) 
To uncover the bias of the panelist 

• Teach the jurors about the law involved

• *Condition jurors to your side’s theme 

• *Commit jurors to your side’s view 

• Establish a rapport with jurors 

• Select the jurors best suited for your 

side of the case 

“Rehabilitation” of a Juror?

“Motions in Limine”

a motion, discussed outside the presence of the jury, to request 
that certain testimony be excluded. The motion is decided by a 
judge in both civil and criminal proceedings. It is frequently 
used at pre-trial hearings or during trial.   (*Examples are in 
Appendix.)

“Seriousness of auto accident as it correlates to extent of 
Damages”  Remember regarding car accident injuries, there 
is not necessarily a direct and predictable correlation 
between the severity of the collision and the seriousness of 
the resulting injuries.

“Diminished Value” is the loss in market value that occurs 
when a vehicle is wrecked and repaired. A reasonable consumer 
will not pay the same price for a wrecked, then repaired 
vehicle, as they will for a vehicle with no accident history. 
Even if the repairs were done well, the vehicle will still lose 
value. It’s common sense.  Must document carefully, best to 
have professional automobile appraiser establish it.
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“Doctrine of Respondent Superior”  A doctrine that a party is 
responsible for acts of their agents. For example, when an employer 
is liable for acts of employees performed within the course of their 
employment. Also called the “Master-Servant Rule”.

“Subrogation” A legal doctrine whereby one person (or entity) is 
entitled to enforce the subsisting or revived rights of another, for one's 
own benefit.  A right of subrogation typically arises by operation of law, 
but can also arise by statute or by contract/agreement.
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“Suits against one’s own Insurance Co. and directly against that of 
another”  One can sue their own Ins. Co. for breach of contract, unfair 
claims settlement practices, bad faith, etc.   But you cannot sue another 
person’s Ins. Co. directly, must sue the named insured.    Why?

“Stowers Doctrine” (1929 Case)  Texas Supreme held that insurance 
companies have a duty to offer to settle cases within policy limits when 
a reasonable settlement offer has been made. When the insurance 
company refuses a reasonable settlement offer, if the case goes to trial, 
the insurance company is responsible for not only for the policy limits 
but also any excess judgment the jury awards.   Why?
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“Paid and Incurred” Texas Civil Practices & Remedies Code 

41.0105  Escabedo case (2011) in Appendix;  TX Supreme Ct. held 

that the collateral source rule does not allow recovery of damages 

of medical expenses that a health care provider is not entitled to 

charge, only the amount of medical expenses actually paid.
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(Texas Modified) Joint & Several Liability  is where a 
defendant is liable to the plaintiff for all of the plaintiff’s 
damages even though the defendant did not cause all of the 
plaintiff’s damages. 

Example- if one of the defendants is insolvent and cannot pay the 
plaintiff’s damages the defendant that is jointly and severely 
liable for the plaintiff’s damages will have to pay.

In Texas a liable defendant is usually only liable for the 
percentage of responsibility assigned to him or her during trial.
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Example- If somebody is found 10% responsible for a Plaintiff’s 
injuries in Texas, he or she owes P just 10% of the total recovery. 

Only time a Texas defendant can be held liable for more than his 
or her percentage of responsibility is if that percent exceeds 50% 
or  if that defendant purposely intended to cause the harm.   

Tex. Civ. Prac. Rem. & Code. § 33.013
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“Spoliation of Evidence” is when someone with an obligation to preserve evidence with regard to a 
legal claim neglects to do so or intentionally fails to do so. Can be by destruction of the evidence, 
damage to the evidence, or losing the evidence. It must seriously prejudice the opposing party. Party 
responsible may be held accountable in court through appropriate sanctions. Judge has broad 
discretion.

Must exercise reasonable care in preserving evidence once litigation is reasonably anticipated and material and 
relevant.  (Duty to preserve.)  Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 722 (Tex. 2003)   Wal-Mart Example-
2001

Adverse Inference Well-settled that a party’s bad-faith with holding, destruction, or alteration of 
a document or other physical evidence relevant to proof of an issue at trial gives rise to a 
presumption or inference that the evidence would have been unfavorable to the party responsible 
for its non-production, destruction, or alteration. 

Note:  Texas does not recognize and independent cause of action for intentional or negligent spoliation of 

evidence.
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Texas Family Code Sec. 41.001  Only Property Damage, not Personal Injury.  
(Keep in mind, Parental liability could arise in other scenarios outside of this statute.)

When a child’s negligent conduct (age 10 - 18) results in property damage, and that conduct is 
reasonably attributable to the negligent failure of the parent to exercise their “duty of control and 
reasonable discipline” of the child.

“When the willful and malicious conduct of a child” results in property damage. The parent’s liability 
is capped at $25,000 in “actual damages,” plus the other party’s “court costs and reasonable attorney's 
fees.” 

(But compare- Parent knows that their child has a propensity to engage in certain reckless or careless conduct, that parent may have 
a legal duty to take reasonable steps to prevent the child from causing foreseeable harm to others. Common law negligence.)
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Designation of Responsible Third Person 
The “empty chair”
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“Designation of Responsible Third Person” 
(Ch. 33 Texas Civil Practices & Remedies Code)

A defendant may seek to designate a person as a Responsible Third Party (RTP) by filing a motion 
to designation the person as an RPT; However, the motion must be filed on or before the 60th day 
before the trial unless the court finds good cause to allow a later filing. 

The court shall grant leave to designate the named person as an RTP unless another party files an 
objection to the motion for leave on or before the 15th day after the date the motion is served. 

The court shall grant the motion unless the objecting party establishes that the defendant has not 
plead sufficient facts within the pleadings. The court may grant the defendant an opportunity to re-
plea sufficient facts to support a showing alleging responsibility of a RTP.

By granting a motion to designate a person as an RTP, the person named is designated as an RTP 
without further action by the court or any party. 
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Designation of Responsible Third Person cont… 

The filing or granting of a motion for leave to designate a person as an RTP or a finding of fault against a 
person: does not by itself impose liability on the person and may not be used in any other proceeding to 
establish res judicata, collateral estoppel or any other legal theory to impose liability on the person. 

After discovery, a party may move to strike the designation of an RTP on the ground that there is no 
evidence that the designated person is responsible for any portion of the alleged injury or damage. The court 
should grant the motion to strike, unless the defendant produces sufficient evidence to raise a genuine issue 
of fact regarding the designated person’s responsibility for the injury or damage. 

Additionally, a designation of an RTP can be filed with the court, if the RTP is an unknown person alleged 
to have committed a criminal act that was the cause of the loss or injury.  (See 33.004 (j-l))
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Why— a Responsible Third Party Designation Rule?

The responsible third party designation rule has evolved from various Texas contribution schemes-
that is "the payment by each tortes of his proportionate share of the plaintiff's damages to any other tortes 
who has paid more than his proportionate part."  

General Motors Corp. v. Simmons, 558 S.W.2d 855, 859 (Tex. 1977). 

Proponents of RTP designation argue that without this law, a jury would not be permitted to consider 
the fault of all of those who are responsible.  Opponents of RTP designation argue the responsible third 
party legislation lessens a defendant's potential to be jointly and severally liable, and turns "jury 
submission of proportionate responsibility into a free-for-all where the defendant could freely add 
anyone, even unknown parties, to the mix." 

David Holman, House Bill 4 Symposium Issue: Responsible Third Parties, 46 S. Tex. L. Rev. 869, 
880 (2005).
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65.3

Child's Degree of Care 

Negligence when used with respect to the conduct of a child, means failing to do that which an ordinarily
prudent child of the same age, experience, intelligence, and capacity would have done under the same or
similar circumstances or doing that which such a child would not have done under the same or similar
circumstances.

Ordinary care when used with respect to the conduct of a child, means that degree of care that an
ordinarily prudent child of the same age, experience, intelligence, and capacity would have used under the
same or similar circumstances.
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Sec. 38.001.  RECOVERY OF ATTORNEY'S FEES.  A person may recover reasonable 
attorney's fees from an individual or corporation, in addition to the amount of a valid 
claim and costs, if the claim is for:

(1)  rendered services;

(2)  performed labor;

(3)  furnished material;

(4)  freight or express overcharges;

(5)  lost or damaged freight or express;

(6)  killed or injured stock;

(7)  a sworn account;  or

(8)  an oral or written contract.
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Sec. 38.002.  PROCEDURE FOR RECOVERY OF ATTORNEY'S FEES.  To 
recover attorney's fees under this chapter:

(1)  the claimant must be represented by an attorney;

(2)  the claimant must present the claim to the opposing party or to a duly authorized 
agent of the opposing party;  and

(3)  payment for the just amount owed must not have been tendered before the expiration 
of the 30th day after the claim is presented.

Sec. 38.003.  PRESUMPTION.  It is presumed that the usual and customary attorney's 
fees for a claim of the type described in Section 38.001 are reasonable.  The presumption 
may be rebutted.
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Sec. 38.004. JUDICIAL NOTICE. The court may take judicial notice of the usual and customary 
attorney's fees and of the contents of the case file without receiving further evidence in:
(1)  a proceeding before the court;  or
(2)  a jury case in which the amount of attorney's fees is submitted to the court by agreement.

Sec. 38.005.  LIBERAL CONSTRUCTION.  This chapter shall be liberally construed to promote its 
underlying purposes.

Sec. 38.006.  EXCEPTIONS. This chapter does not apply to a contract issued by an insurer that is subject 
to the provisions of:
(1)  Title 11, Insurance Code;
(2)  Chapter 541, Insurance Code;
(3)  the Unfair Claim Settlement Practices Act (Subchapter A, Chapter 542, Insurance Code); or
(4)  Subchapter B, Chapter 542, Insurance Code.
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Sufficiency— the question in the law of evidence, whether a party has produced enough evidence that 
supports his case.

A challenge to the legal sufficiency of the evidence is an assertion by the losing party that result at 
trial was incorrect and that it should have prevailed at trial as a matter of law. This is because the 
remedy for a successful legal sufficiency point is generally a rendition of judgment in favor of the 
party making the challenge.   See Holt Atherton Indus. v. Heine, 835 S.W.2d 80, 86 (Tex. 1992). 

A factual sufficiency challenge is an assertion by the losing party that the result at trial was flawed 
because the evidence, although legally sufficient to support the trier of fact’s findings, was so lacking 
as to make the result fundamentally unfair or manifestly unjust.  Pool v. Ford Motor Co., 715 S.W.2d 
629, 632 (Tex. 1986).  It is a challenge to the degree of the evidence supporting the trial result, not the 
existence of any evidence in support of the verdict. The remedy for a party who successfully prevails 
on a factual sufficiency challenge is a remand for a new trial. 
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Insurance:  Know the Basics

Liability;  Property Damage;  Comprehensive; 

Uninsured/Underinsured Motorist;  “PIP”;  Rental;  Accidental 

Death,  Umbrella Coverage;  etc.

What is “Stacking”?
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A double recovery is not allowed for the same injury. 
Stewart Title Guar. Co. v. Sterling, 822 S.W.2d 1, 7 (Tex. 1991)

May suffer tort losses as well as insurance coverage claim (distinct 
from a P’s claims on the policy).  But, must offer evidence to 
support distinct tort losses.

See Waite Hill Services, Inc. v. World Class Metal Works, Inc., 959 S.W. 2d 182 (1998)
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Loss of Use is now recoverable in Texas Total-Loss auto cases.

1-8-16 Texas Supreme Ct in J & D Towing, LLC v. American Alternative Insurance 
Corp., 2016 WL 91201 (Tex. 2016), changed nearly a century of law, ruling for first 
time that owners of automobiles and other damaged personal property which are a 
total loss may recover loss-of-use damages.

The Supreme Court held for first time, that “the owner of personal property that has 
been totally destroyed may recover loss-of-use damages in addition to the fair market 
value of the property immediately before the injury.”
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Pre-Trial Preparation

1.  Clerk prepares case file along with necessary forms;

2.  Judge reviews case file to identify any pre-trial motions, legal issues, relevant 

law/rules; 

3.  Pre-Trial Conference and pre-trial motions have been heard and ruled on.

4.  Judge often meets with all parties to offer them final opportunity to talk, 

possibly reach agreement mutually beneficial to both sides.
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1.  Judge has heard any pre-trial motions including Motions in Limine

2.  Judge informs Parties:
Voir-Dire  (3 Peremptory Strikes)  (Batson v. Kentucky, 476 U.S. 79, 1986)

Inform of max. time periods, example;
15 minutes for Voir-Dire
10 minutes for Opening

10 minutes for Closing    (Plaintiff begins and has final Closing opportunity)

3.  Plaintiff has Burden of Proof (Preponderance of the Evidence)
4.  Judge often will ask if ether Party has any questions or any other 

preliminary matters which need to be discussed.
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Jury Trial is a comprehensive class / CLE seminar by 

itself. And not appropriate for this CLE.  

Please refer if you are a judge to the Texas Justice Court 
Quick Reference Trial Handbook (latest Edition) published 
by the Texas Justice Court Training Center, Austin.
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Texas Rules of Civil Procedure 
Specific to Justice Courts 

500.3 Applic. of Other Rules
Gen. do not apply (exceptions)

503.4 Pretrial Conference

(District & County Courts - Rule 166)
Pre-trial Conference

500.4  Representation in Justice 
Court Cases  

500.6 Judge to Develop the 
Case

500.7 Exclusion of  Witnesses

Local Justice Court Rules?
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Quick Review

1. Motions in Limine (usually limited in Justice Court, check with Judge)

2. Texas Insurance Code Sec. 542.302 (rare instance of attys fees in auto accid)

3. J&D Towing, LLC v. American Alternative Insurance (loss of use damages)

4. In Re Essex Insurance Company (no “direct action” against Ins Co.)

5. Escabedo case (“paid or incurred” medical expenses)

6. Sec. 41.0105 Texas Civil Practice & Remedies Code (“paid or incurred” Statute)
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Marty B. Leewright
Attorney at Law, Fort Worth, Texas
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